This contribution aims to answer the question which legal boundaries are applicable when domestic courts engage in a dialogue with the ECtHR about a Strasbourg judgment. This question is answered from an international legal perspective, i.e. the perspective of the ECtHR, and the perspective of eleven domestic legal orders. Where possible, this contribution will comment on the practical significance of the legal boundaries found, so as to put their significance into perspective.
INTRODUCTION The States Parties to the European Convention on Human Rights (ECHR) have invited the European
Court of Human Rights (ECtHR) to 'deepen' its dialogue with the highest national courts 'further'. 1 For the ECtHR, dialogue is a 'high priority' as well. 2 Dialogue has been on the agenda of the ECtHR and the States for some years 3 and, therefore, has turned out to be more than just a fashionable buzzword; it is here to stay. The States Parties have even drafted a 'Protocol of Dialogue' 4 to the ECHR. This optional protocol will enable the highest domestic judges to request the ECtHR to give an advisory opinion on questions of principle relating to the ECHR. 5 The requesting court should present inter alia a 'statement of its own views on the question' 6 and decides itself 'on the effects of the advisory opinion in the domestic proceedings'. 7 The Protocol thus makes it possible for the domestic and European judges to 4 47 States Parties to the ECHR. Third, the contribution only considers legal boundaries. Language and resource barriers, for example, can form practical boundaries to dialogue, but go beyond the scope of this research. Finally, the contribution only analyses one part of the dialogue that can take place between the domestic judges and the ECtHR and defines this dialogue as the possibility for a domestic court to 'reverse, modify or avoid' an ECtHR judgment or part thereof. 24 This is only one part of the dialogue, since the domestic court's decision is a response to an ECtHR judgment, a response to which the ECtHR may reply in a subsequent judgment, which is possible if a comparable case is brought before it.
THE INTERNATIONAL PERSPECTIVE
This section explains which boundaries exist for the dialogue between the ECtHR and domestic judges from the international legal perspective. Section 2.1 describes the boundaries that can be derived from the Vienna Convention on the Law of Treaties (VCLT). The VCLT is considered, because the ECHR 'is an international treaty to be interpreted in accordance with the relevant norms and principles of public international law, and, in particular, in light of the [VCLT]'. 25 The boundaries based directly on the ECHR are discussed in two sections: the boundaries that apply in regard to dialogue with the states that area party to a case (section 2.2) and the boundaries that apply in regard to other ECHR member states that were not parties to the case (section 2.3).
VCLT
A provision in the VCLT on which the ECtHR has relied is Article 26 VCLT. This provision embodies the principle of pacta sunt servanda and stipulates that '[e]very treaty in force is binding upon the parties to it and must be performed in good faith'. 26 The States Parties to the ECHR, therefore, must perform the obligation to 'secure to everyone within their jurisdiction' the ECHR rights in good faith. 27 Consequently, any dialogue with the ECtHR that influences a state's performance of the ECHR should take place in good faith. The ECtHR has also relied on Article 27 VCLT, to emphasize that a State 'may not invoke the provisions of its internal law as justification for its failure to perform a treaty'. 28 Article 27 VCLT rule codifies the 'fundamental principle of international law that international law prevails over domestic law '. 29 This means that, in a dialogue, the States Parties cannot use their domestic laws as an argument to justify a failure to abide by the ECHR. States Parties to incorporate the Convention into domestic law; they must secure the Convention rights 'in some form or another'. 30 
ECHR: THE RESPONDENT STATE
This section zooms in on the boundaries to dialogue that can be derived from the ECHR and that apply to the respondent State. The bottom line is that this State must abide by the operative provisions of the final Strasbourg judgment that establishes a breach of the ECHR. 31 A failure to perform the 'unconditional' 32 obligation to execute a judgment can engage a State's international responsibility. 33 Therefore, no dialogue, however eloquent, can justify a failure to execute a judgment.
Executing a judgment means that the respondent State ends the breach, makes reparation for the consequences of the breach 34 and guarantees non-repetition 35 . 36 These are obligations of result, meaning that the ECtHR does not prescribe how the obligation should be fulfilled. 37 The respondent State is, therefore, in principle free to choose the means by which it will execute a judgment, 38 provided the means are 'compatible with the conclusions set out in the Court's judgment'. 39 Consequently, the respondent State can engage in a dialogue about which execution measures it will take. This dialogue normally takes place with the Committee of Ministers (CoM) and its Execution Department. 40 The CoM assesses 'in light of [relevant] principles of international law and the information provided by the respondent State, whether the latter has complied in good faith' with the obligation to execute a judgment. 41 The ECtHR occasionally circumscribes the respondent State's freedom as to the choice of means and, thereby, the extent to which the State can engage in a dialogue with the CoM about the required execution measures. Most commonly, the ECtHR obliges the respondent State to pay a sum of money by way of just satisfaction to the applicant. 42 This obligation is unconditional. 43 Much more exceptionally, the ECtHR describes which other execution measures the respondent State must take. 44 The degree of specificity of the descriptions varies: the descriptions of individual measures are usually relatively precise, 45 whereas, for general measures, the ECtHR 'may propose various options and leave the choice of measure and its implementation to the discretion of the State concerned'. 46 Strictly legally speaking, the descriptions also vary in the sense that they can be an 'indication' that does not appear in the operative provisions or an 'order' that the ECtHR repeats in the operative provisions. 47 In the latter case, states are not permitted to engage in a dialogue about the described execution measure. 48 The respondent State does not have the right to appeal a judgment and to engage in a dialogue with the ECtHR in this manner. The parties to a case, however, can ask a Panel of five Grand Chamber judges to consider referring a Chamber case to the Grand Chamber. 49 The Panel will do so only if the case raises a serious question affecting the interpretation or application of the ECHR or a serious issue of general importance. 50 If the Panel accepts the request, it is possible to engage in a dialogue about the Chamber judgment.
ECHR: THE OTHER STATES PARTIES
The boundaries of dialogue applying to the respondent State, as described the previous section, do not apply to the States that are not a party to a case. Still, one can wonder whether these other States should 'take into account' the ECtHR's interpretation of the ECHR in a judgment to which they were not a party, 51 because a judgment has res interpretata or interpretive authority. 52 Although the ECHR does not regulate such authority 'precisely', 53 the interpretive authority may be derived from the ECHR, the 57 The ECtHR has acknowledged that its judgments 'establish precedents albeit to a greater or lesser extent'. 58 Furthermore, its judgments serve 'to elucidate, safeguard and develop the rules instituted by the Convention, thereby contributing to the observance by the States of the engagements undertaken by them'. 59 These quotes already indicate that the ECtHR attaches interpretive authority to its judgments. 60 The structure of the judgments confirms this: they usually first outline the 'general principles' applicable to the relevant provision and then apply the principles to the case at hand. 61 The ECtHR's acceptance of the interpretive authority can also be seen in its autonomous interpretation of certain terms in the ECHR, 62 since an autonomous interpretation is 'transversally applicable to all the states'. 63 Moreover, the ECtHR draws consequences from the interpretive authority of its judgments: it expects that the domestic authorities act in accordance with the autonomous ECHR terms 64 
The obligation to take into account
The dictionary definition of to 'take into account' is 'to consider or remember something when judging a situation'. 76 'To consider' can be defined as 'to give attention to a particular subject or fact when judging something else'. 77 Indeed, the domestic judges must consider the ECtHR judgments when adjudicating something else: the case before them with its specific factual and legal context. Since the domestic judges unavoidably adjudicate something else than the ECtHR and because the ECtHR delivers judgments in individual cases, which establish principles to 'a greater or larger extent', 79 the domestic judges cannot blindly follow Strasbourg. Therefore, the more the ECtHR's reasoning is intertwined with the facts of the individual case, the harder it becomes to simply copy its reasoning. The obligation to take into account, in short, cannot be an obligation to follow the ECtHR. Instead, the obligation requires that the domestic judges decide on the relevance of a Strasbourg judgment to the case before them and distinguish relevant differences. 80 When making this decision, the judges cannot rely on domestic law to justify not taking into account an ECtHR judgment. 81 These judges must also demonstrate good faith, 82 which can be interpreted to mean, in the current context, that they give reasons for the course they have taken. In the absence of any reasoning, it will be hard for the ECtHR to respond and thus to engage in dialogue.
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Since the domestic judges should take into account the Strasbourg judgments because these judgments have interpretive authority, the question arises how it can be established to what extent a judgment has such authority. I propose that the judgments are neither authoritative nor lacking all authority, but authoritative to a greater or lesser extent. 84 The authoritativeness of a judgment can be assessed based on different factors, as is discussed below. These factors offer viewpoints that do not necessarily point in the same direction; they are, therefore, not prerequisites that must all be fulfilled before a judgment should be taken into account. The factors are derived from features of the ECHR system and are based on a practical consideration.
One factor is the formation that has delivered the judgment. 85 The Grand Chamber of seventeen judges is the ECtHR's largest and, therefore, most 'inclusive' formation whose 'reasoning has benefited from enhanced deliberation'. 86 This formation decides cases raising 'a serious question affecting the interpretation or application of the Convention … or a serious issue of general importance'. 87 These features make a Grand Chamber judgment, in principle, more authoritative than a judgment of a Chamber of seven judges or a judgment of a Committee of three judges. 88 Additionally, one could check the size of the majority that has adopted the judgment and the content of any concurring opinions.
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When a nine-to-eight majority adopts a Grand Chamber judgment and when some judges explain in 79 Pretty, supra note 58, para. their concurring opinions that they have reached the same conclusion as the majority, but for different reasons than the majority, that judgment inevitably is less authoritative than a Grand Chamber with a larger majority and without concurring opinions.
In addition to the formation, the domestic judges can also check 'the degree of entrenchment of a precedent'. 90 If the ECtHR has applied a certain interpretation repeatedly, without overruling it, the authoritativeness of that interpretation increases. 91 However, when a precedent, even when it is well established, is rather old, 92 this may undermine its authoritativeness, especially when the consensus in the States Parties about a certain matter has evolved. 93 A changed consensus is relevant, because the ECHR is a 'living instrument' that 'must be interpreted in the light of present-day conditions'.
94
From a practical perspective, the clarity of a judgment is relevant. The extent to which a judgment must be followed depends on its authoritativeness, which can be determined with the help of these factors: the size of the majority, the content of concurring opinions and the entrenchment and clarity of the judgment. If the State does not follow Strasbourg, the requirement of good faith necessitates motivating that decision.
THE DOMESTIC PERSPECTIVES
The previous section concerned the international legal boundaries that apply to domestic courts' dialogue with the ECtHR. This section will discuss these boundaries from the perspective of eleven domestic legal systems (sections 3.1-3.11) and ends with a section (3.12) that includes some general observations about the domestic approaches and that compares these approaches.
AUSTRIA
The Austrian judges seek to interpret the Convention, which is part of the Constitution, in accordance with the ECtHR's case law; 102 that body of case law is 'the relevant point of reference of [the Constitutional Court's] own interpretation'. 103 The Constitutional Court has, moreover, emphasized that it '"abides" by the ECtHR's case law, even where this requires it to "depart" from its own, previous case authors, the Constitutional Court will 'provide extensive reasoning' for its deviances; 121 according to another author, its deviances are 'implicit'. 122 The Council of State, for its part, follows Strasbourg judgments, regardless of whether Belgium was a party to a case, seemingly without limiting 'their effects in the Belgian legal order'. 123 The Court of Cassation is also regarded as 'Strasbourg-friendly' and accepts the interpretative authority of the ECtHR's judgments. 124 Nevertheless, this court, due to its lack of a tradition of 'source referencing', seems to ignore Strasbourg case law or refers to it implicitly or in abstracto. 125 Furthermore, this court may interpret Strasbourg judgments against other states restrictively and seems to be more reluctant than the Constitutional Court to follow. 126 The Court of Cassation interpreted, for example, the Salduz v. Turkey 127 judgment restrictively in the period before the legislature took action with respect to the judgment. 128 This was, however, not a sign of hostility, as the Court of Cassation aimed at compliance 'in good faith', 'while at the same time, for pragmatic reasons, it did not want to complicate criminal proceedings to such an extent that, until further action by the legislature, investigators would be faced with practical difficulties of considerable importance'. 129 Also more in general, if a Strasbourg judgment goes against its own practice, the Court of Cassation does not 'openly contest' the judgment, but instead 'tries to find a pragmatic solution'. in German law'. 131 These judgments, including judgments rendered against Germany, are not binding, 132 but the domestic judges must 'duly consider' 133 the ECHR as interpreted by the ECtHR. 134 Failing to do so, 'may pave the way for an individual constitutional complaint alleging that the corresponding constitutional right … and the Rechtsstaat principle have been violated'. 135 The domestic judges may disagree with the ECtHR, considering that the former may need to decide in 'multipolar' fundamental rights situations, 136 for example in civil law, where 'conflicting fundamental rights' need to be balanced. 137 The ECtHR, more narrowly, decides on the dispute between an individual and the State 138 and, therefore, may not consider all 'the legal positions and interests involved'. 139 Furthermore, the 'actual or legal circumstances' 140 before the domestic judge may be different from the circumstances as presented before the ECtHR, which also justifies a departure from a Strasbourg judgment. 141 The
Constitutional Court has also formulated the rule that reliance on the ECtHR's case-law may not decrease the protection that an individual enjoys under the Basic Law 142 or violate 'prior-ranking law, in particular constitutional law'. 143 The domestic judges must justify a departure from the ECtHR 'understandably'. 144 In Preventive Detention II, 145 the Constitutional Court explained more specifically that the ECHR obligations should be 'translated' 146 'to the specificities of the German legal system'. 147 Thus, the domestic judges have 'some leeway' when they cannot follow Strasbourg precisely. 148 Nevertheless, they tried to avoid going against the ECtHR, 149 aiming for dialogue rather than hostility, 150 and they regarded the ECHR and the ECtHR's case law as interpretative 'aids'. 151 Therefore, when German and ECHR law are incompatible, the domestic judges will try to remove the compatibility. 152 In the aforementioned judgment, the Constitutional Court was confronted with the incompatibility between its own previous judgment that declared certain domestic legal provisions constitutional and a European judgment. 153 The Constitutional Court removed this incompatibility by qualifying the latter judgment as a 'legally relevant change', which meant it could set aside its own judgment. 154 
ICELAND
The Icelandic ECtHR Act stipulates in Article 2 that the ECtHR judgments, including those against Iceland, 'are not binding in Icelandic domestic law'. 155 The explanatory report to this provision clarifies that domestic judges must interpret the ECHR 'independently' 156 and, therefore, 'regardless of' the Strasbourg case-law. 157 The same report assumes nevertheless that the domestic judges will turn to the ECtHR's case-law for guidance when interpreting the ECHR. 158 Comparably, the Icelandic Supreme Court has noted that the ECtHR's interpretation should be 'considered' and interprets domestic law whilst taking into consideration the ECHR and the ECtHR's case law. 159 More generally, that court has 'sought to interpret Icelandic law in conformity with Iceland's international obligations'. 160 
ITALY
According to the Italian Constitutional Court in 2007, the domestic judges should take the ECtHR judgments into consideration when interpreting the ECHR, 161 which amounted to an 'unconditional obligation … to give to the Convention only the meaning given to it by the ECtHR'. 162 Moreover, in 2009, the Constitutional Court ruled that the ECtHR's interpretation of the ECHR had 'binding effect', 163 considering that it is the ECtHR's task to interpret the ECHR under Article 32 ECHR. 164 Consequently, domestic judges cannot interpret the ECHR differently from the ECtHR 165 and they can only influence the ECHR's interpretation where the ECtHR has not yet ruled on a certain matter. 166 The court added, however, that 'only the essence of the case of the ECtHR should be binding'. 167 Thus, the Constitutional Court created some room for divergence from Strasbourg and could, thus, prevent a 'direct clash' when not following Strasbourg entirely. 168 The Constitutional Court probably came up this technique, because the constraints that it had imposed upon itself gave it 'too little room for manoeuvre with regards to the ECtHR case law'. 169 Subsequently, the Constitutional Court has invented other techniques that provide room for manoeuvre. 170 One such technique is that of distinguishing between a relevant Strasbourg judgment and the case before it. 171 Additionally, whilst noting that the Italian judges should not be 'passive recipients' of the ECtHR, the Constitutional Court explained that these judges should take into account the conditions giving rise to the ECtHR's interpretations. 172 More specifically, the judges should only follow pilot judgments, 173 185 In response, the Constitutional Court maintained 'Latvia's principled position that Latvia was not the successor to the obligations of the USSR, and that such rights that may have been acquired during the times of the USSR could not be binding upon Latvia in calculating pensions'. 186 The Latvian judges justified their refusal to follow Strasbourg 187 by explaining that the ECtHR had 'assessed only particular facts rather than compliance of the contested norm with legal norms of a higher legal force' and by pointing out that the facts in the case before it were 'considerably' different from the facts in
Andrejeva.
188 Additionally, the Constitutional Court emphasised the wide margin of appreciation that states have in relation to socioeconomic policies. 189 
THE NETHERLANDS
With reference to the 'incorporation doctrine', the Dutch judges interpret the ECHR as the ECtHR has interpreted that document, regardless of whether a specific judgment was rendered against the Netherlands. 190 Although this approach means that the judges follow the ECtHR 'loyally', they do not follow 'slavishly'. 191 The Supreme Court interpreted the Salduz v. Turkey judgment, for example, in a 'narrow' manner, 192 not so much because it was critical of the ECtHR, but due to 'the limitations of its role within the Dutch constitutional system'; 193 it was 'beyond its judicial task to change the relevant legislation'. 194 Reluctance to follow Strasbourg, may, however, also be 'more substantially driven '. 195 In these circumstances, the domestic judges do not follow Strasbourg precisely or only minimally, without making this very explicit, 196 because they disagree with a European judgment or because they '"translate" the Convention standards into standards which are more easily applicable in domestic law '. 197 So the domestic judges 'often appear to use the Court's case law to supplement, build and refine their own sets of standards, rather than applying them exactly as they have been formulated by the ECtHR'.
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As was noted in in the introduction (section 1), the Russian Constitutional Court is now permitted by law to establish that a judgment of an international court, including the compensation orders, is not enforceable. 199 The Constitutional Court renders such a ruling in response to a petition of the executive. 200 Before the relevant law entered into force, parliamentarians requested the Constitutional Court to declare unconstitutional laws requiring compliance with the Strasbourg judgments. 201 This request was brought against the background of several new ECtHR judgments that met with criticism in Russia (Konstantin Markin v. Russia 202 and the two judgments discussed in the following two paragraphs). 203 In response, the Constitutional Court clarified that Russia does not have to enforce a Strasbourg judgment if this is the only way to avoid violating 'principles and norms of the Constitution'. 204 The said violation can take place, inter alia, if Strasbourg interprets the ECHR differently from what the States Parties agreed to at the time of ratification or if the judgment would violate jus cogens. 205 Although the Constitutional Court rejected the request, it allowed for the development of a law establishing a mechanism to block the execution of international judgments violating the Constitution. 206 Upon the creation of the law, the Constitutional Court was asked whether the judgment Anchugov and Gladkov v. Russia, on the disenfranchisement of persons serving a prison sentence, 207 was enforceable.
The Constitutional Court explained that it would reconcile the 'letter and spirit' of the Strasbourg judgment with the Constitution. 208 It furthermore noted that, because Russia can only ratify treaties that are in conformity with the Constitution, Russia ratified the ECHR in 1998 assuming that the Constitution complied with the ECHR. 209 Therefore, if the ECtHR adopts an interpretation to which Russia did not consent in 1998 and which would require amending the Constitution, Russia may stick to the ECtHR's interpretation of the Convention from 1998. 210 Because the ECtHR adopted such an interpretation,
The second ruling on the enforceability of an ECtHR judgment concerned the judgment Yukos v. Russia, in which the ECtHR ordered Russia to pay 1.866 billion Euros as just satisfaction. 212 The Constitutional
Court clarified that Russia will only refuse to execute in exceptional circumstances. Such circumstances exist when the ECtHR interprets the ECHR in violation of a general rule of treaty interpretation, 'such as a wholly novel and unsustainable interpretation …, which departed from the 'jus cogens' principles of treaty interpretation, or was inconsistent with the Convention's object and purpose'. 213 The court concluded that Russia did not have to pay the just satisfaction, because this would go against certain constitutional principles. and the [ECtHR] judgments' 215 and has taken the judgments of the ECtHR into account. 216 Nevertheless, the Constitutional Court has interpreted this provision as not requiring 'a literal translation' of the ECtHR judgments against Spain, considering that there may be 'normative differences' between the ECHR and the Constitution. 217 The Constitutional Court, for example, upheld a higher threshold for finding a violation of Article 8 ECHR than the ECtHR in its Lopez Ostra v. Spain judgment. 218 The
Spanish judge therefore retains 'flexibility as to the weight it accords to Strasbourg judgments'. States. 221 This duty was interpreted as a requirement to 'mirror' the Strasbourg approach, 222 by keeping time, however, the domestic judges moved from the so-called mirror approach, which 'implied unquestioning acceptance of applicable Strasbourg authority' to accepting 'variance of, and deviation from, the European Court's jurisprudence'. 224 Nevertheless, the domestic judges rarely disagree with the ECtHR 225 and they should have convincing reasons for not following it. 226 A unanimous Grand
Chamber judgment is 'in itself, a formidable reason for' following Strasbourg. 227 The UK judges should also follow 'any clear and constant jurisprudence of the Strasbourg court'. 228 The judges, therefore, should wonder whether the ECtHR has followed an interpretation 'repeatedly in subsequent cases' and thus 'firmly established [the interpretation] in its jurisprudence'. 229 Special reasons warranting departing from the ECtHR are, 230 for example, that a judgment lacks 'clarity', is not 'entirely convincing' or does not speak with 'one voice'. 231 Other such reasons are that 'the ECtHR has misunderstood or been misinformed about some aspect of English law' 232 or that the judges 'have concerns as to whether [an ECtHR judgment] sufficiently appreciates or accommodates particular aspects of [their] domestic process'. 233 If the judges do not follow Strasbourg, they must give reasons for their decision. 235 Additionally, the law provides that domestic courts 'shall apply the Convention and the case-law of the [ECtHR] as a source of law'. 236 There is some uncertainty as to whether domestic judges must also rely on judgments against other states.
The legal boundaries applicable to dialogue with the ECtHR about judgments against one's own state vary widely in the eleven domestic legal systems. In only some States, domestic legislation or case-law spells out that these judgments are binding (Belgium, 238 Ukraine and Latvia). Therefore, there seems to be little room for dialogue about the judgments. In spite of this requirement, the Latvian Constitutional
Court has refused to follow a Strasbourg judgment against Latvia and the Belgian Court of Cassation a judgment against Belgium. 239 Therefore, the legal requirement to follow judgments adopted against one's own state does, in practice, not imply that there is no room to engage in dialogue with the ECtHR at all. In this connection, it is interesting to recall that the Italian Constitutional Court and the UK Supreme Court first demanded quite a lot of themselves and other domestic judges in terms of following Strasbourg, but then modified their position in order to allow for more room manoeuvre. Apparently, therefore, domestic judges consider it to be important to be able to engage in dialogue, to some extent irrespective of their previous position or more abstract proclamations as to the binding nature of the ECtHR judgments.
In some other States, the highest domestic judges do not consider themselves to be bound to the Strasbourg judgments (Germany and the United Kingdom) or this is laid down in law (Iceland). In these states, it is, from a legal perspective at least, possible to fully engage in dialogue about the judgments against one's own State. Russia goes some steps further, thereby stretching the boundaries to dialogue the most, to the extent that the Constitutional Court is no longer engaging in dialogue according to the Venice Commission. 240 In Russia, the executive can ask the judiciary to declare that a Strasbourg judgment, including the award of just satisfaction, cannot be executed. In the other states, such a procedure does not exist and the award of just satisfaction does not seem to be the subject of dialogue.
Nevertheless, the domestic judges, including the Russian, have expressed their willingness to consider Strasbourg judgments and follow these judgments principle, while still permitting for some exceptions.
Moreover, in practice, they usually follow the ECtHR and even try to solve incompatibilities between domestic law and the ECHR as interpreted by the ECtHR, even when they are, legally speaking, not obliged to do so (Germany and Iceland).
The variation in boundaries can also be observed, although comparably less, when looking at the boundaries that apply to engaging in a dialogue about the judgments against other States. Some domestic judges are bound to these judgments (Latvia and previously Italy) or these judgments are probably a source of law (Ukraine). Other domestic judges may take into account the Strasbourg judgments, usually 238 Regarding the concrete dispute. 239 As described in Vermeire v. Belgium, No. 12849/87, 29.11.1991, para. 25. 240 As was already noted in the introduction (section 1), see: VENICE COMMISSION, supra note 11, Appendix, paras. 136, 146. regardless of whether they were issued against their own State 241 (Austria, Germany, Iceland, Netherlands, Russia and the UK).
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More in general it must be observed that, although the legal boundaries indeed vary widely, the practical differences between what the highest domestic judges do with relevant Strasbourg precedents seems to vary less: they generally follow the ECtHR. Additionally, the domestic judges who are legally bound to Strasbourg, still create room for manoeuvre, and domestic judges who are legally not bound to Strasbourg, still usually follow. This finding points to the importance of both dialogue, as many domestic judges want to be able to engage in it, irrespective of domestic prescripts, and of complying with Strasbourg, as it is something many domestic judges want, irrespective of whether they are legally obliged to do so.
When considering more specifically the reasons not to only take a European judgment into account, but also to follow it, this may happen, because interpretation is constant, well-established or clear (Italy and UK) or that a judgment is a pilot (Italy) or Grand Chamber judgment (UK).
The most common and general reason not to follow is that the Strasbourg case-law is incompatible with constitutional fundamental rights or other norms (Germany, Italy, Russia and Spain). More specifically, the domestic judges may find that the ECtHR 'has gone too far'. Going too far includes going beyond what the States accepted when ratifying the ECHR (Austria 243 and Russia), issuing a judgment that is innovative and/or in conflict with previous judgments (Italy) or defying the general rules of treaty interpretation (Russia). Alternatively, the domestic judges are not convinced by Strasbourg, because of dissenting opinions or because the Grand Chamber has not endorsed an interpretation (Italy). Other reasons to see a judgment as unconvincing is that the ECtHR did not understand (the UK and Italy) or insufficiently accommodated (UK) the domestic system. Furthermore, the domestic judges may invoke the margin of appreciation to diverge from Strasbourg (Latvia) or point to normative differences between themselves and Strasbourg (Spain). Additionally, the domestic judges may consider that they cannot follow Strasbourg, because they are confronted with another context than the ECtHR. The Austrian Constitutional Court, unlike the ECtHR does not consider the ECHR, but also to other constitutional provisions, and the German Federal Constitutional Court has explained that it may have to decide in multipolar situations, whereas the ECtHR looks a case between the applicant and the respondent State.
The Italian Constitutional Court reasoned along comparable lines. Also with reference to the different contexts, the domestic judges may not follow Strasbourg precisely, because they engage in a process 241 See also: BODNAR, supra note 53, p. 252: 'In most countries, ECtHR jurisprudence is treated as a whole body of case-law, without distinguishing between judgments having res judicata and res interpretata status'. 242 See also: CALIGIURI and NAPOLETANO, supra note 88, 156: 'The majority of courts in the Contracting States do not take the view that they are effectively bound by Strasbourg jurisprudence'. 243 The Austrian Court only mentioned this reason once however, see the Miltner judgment discussed in section 3.1.
adapting the European standards to the specificities of their domestic legal system (Germany and the Netherlands).
A refusal to follow with reference to the constitution, may, however, also be less 'substantially driven' 244 and may instead have to do with distribution of powers in the domestic setting. Following Strasbourg may imply amending the constitution or another type of domestic law, which is something that only parliament may be entitled to do, not the judiciary (Austria, Belgium 245 and the Netherlands). In these circumstances, the hands of domestic courts are tied and they have to wait until the legislature enters the dialogue and takes legislative action.
Regardless of the reason that applies for not following Strasbourg, some judges have clarified that they will motivate a departure from the Strasbourg case-law (Germany and the UK). Not all judges are so vocal however. The Dutch judges may silently apply Strasbourg case-law in a minimal manner, without pointing out that and why they engage in dialogue.
CONCLUSION
The answers to the questions which boundaries apply to dialogue with the ECtHR from the international legal perspective and from eleven domestic perspectives have already been given in the sub-conclusions in sections 2.4 and 3.12. Therefore, this conclusion will focus on comparing these answers. As was noted in section 1, this comparison makes it possible to see if the ECtHR and the domestic judges speak the same 'language' when engaging in dialogue.
As for the differences between the two perspectives: the requirement of good faith that features in the international legal system does not feature as such in the domestic systems or the judgments of the domestic judges. Nevertheless, the requirement can be read into the requirement that some domestic judges impose on themselves to reason any disagreement with Strasbourg. An important difference between the international system and several domestic systems is the possibly to rely on domestic law as a justification for failing to follow the ECtHR. The domestic judges are prepared to or allowed to follow the ECtHR, provided they stay within what is permissible under the constitution, whereas the international perspective does not permit invoking domestic law to justify a failure to implement the ECHR. Furthermore, from the international perspective, the State Party that is not a party to a case has comparably more room to engage in dialogue than the respondent State. This distinction is not relevant to each domestic system: the duty that applies when the State is a respondent state may be the same as 244 when it is a non-respondent State. In short, the boundaries that apply from the international legal perspective and a domestic perspective may differ. This can imply that the domestic systems set boundaries that are more or less strict than the international perspective, as is explained below.
In some domestic systems, the judges seem to have less room for dialogue than the international perspective would permit. This is the case when the judges are bound to the Strasbourg judgments to which their state was not a party, whereas they 'only' need to take into account such judgments from the international perspective. For these judges, Protocol 16 ECHR will be of particular benefit, because the Protocol enables them to request an advisory opinion, about which they can engage in dialogue, since the advisory opinion is not binding. 246 Nevertheless, even when, from a legal perspective, there seems to be no or hardly any room for dialogue, the domestic judges may still engage in dialogue with the ECtHR under very exceptional circumstances, meaning that the domestic and international perspectives differ less in practice than on paper.
In other domestic systems, the judges have more room to engage in dialogue than the international perspective envisages. These domestic judges do not consider themselves bound to the Strasbourg judgments against their own State, whilst the international perspective requires that these judgments are executed, including by the judiciary if necessary. This domestic stance implies that the domestic judges may not change their case-law to prevent new violations, not that they obstruct the implementation of individual execution measures. This is only different in Russia, where the domestic judges can even halt the payment of just satisfaction. However, even these domestic judges aim to follow Strasbourg as a rule, meaning that the difference in approach between these domestic judges and the ECtHR will, in practice, not lead to many clashes and have indeed not led to many clashes.
A striking similarity between the international perspective and some domestic perspectives is the existence of the duty to take into account the ECtHR's case-law, which depends on the interpretive authoritativeness of an ECtHR judgment from the international perspective. Moreover, some of the factors that can help establish whether a judgment has interpretive authority, can also be found in the case law of domestic judges. 247 However, not all the factors that the domestic judge rely on to determine whether they need to take into account the Strasbourg case-law, have something to do with the interpretive authority of a judgment, because some factors depart from the logic of the domestic system.
These factors include that the Strasbourg case-law is incompatible with the domestic system, that the ECtHR has gone too far, that the ECtHR did not understand the domestic system or insufficiently accommodated that system and that the domestic judges' hands are tied due to the distribution of powers. 246 Article 5 Protocol 16 ECHR. 247 Formation, size of the majority, separate opinions, entrenchment and clarity.
Considering the above, it must be concluded that the domestic judges and the ECtHR hardly speak the same language when it comes to defining the boundaries to dialogue. Both perspectives set different boundaries and may define the scope of what is permissible differently. Moreover, even when the two perspectives seem to speak 'the same language', because they both refer to 'taking into account' this does not necessarily mean that they rely on the same factors to determine whether a judgment must be considered. Therefore, clashes are an ever-present possibility. However, it has also already been concluded that the clashes do not happen a lot in practice, due to the willingness of the domestic judges to follow their European counterparts.
Returning to the example in the introduction, the question arises if the difference in how the Russian and British judges' attempts to engage in dialogue have been received, can be explained with reference to the boundaries of the international legal system. Interestingly, the British judges stayed within these boundaries, because they refused to follow the Chamber judgment, before the Grand Chamber adopted its judgment. Due to the referral procedure, the Chamber judgment never became final. 248 Consequently, the obligation to execute the final judgment never materialized and the British judges could not fail to fulfil this obligation. 249 The Russian judges, on the contrary, have obstructed fulfilling this obligation.
Nevertheless, I do not think that this legal technicality fully explains the difference in reception, since the ECtHR has also accepted that the British judges departed from a judgment that had become final.
The ECtHR accepted this, based on the arguments of the domestic judges and the government's clarification of domestic laws. 250 The ECtHR, therefore, like some domestic judges (as explained in section 3.12) permits room for dialogue, irrespective of the precise legal obligation that the ECHR imposes on the state. Rather, the difference in reception may be explained by the fact that the Russians have created a procedure for not executing individual and general measures on the request of the executive, whereas the UK does not know such a procedure and its judges engage in dialogue about the general measures only. It is relatively hard to know which general measures are required, because their scope is broad and because the ECtHR normally only stipulates individual measures rather precisely.
251
Therefore, there is more room to engage in dialogue about general than individual measures. The requirement of good faith can also help explain the difference. 252 The ECtHR seems convinced that the UK judges engaged in a 'bona fide dialogue'. 253 Therefore, the ECtHR welcomes the dialogue -even when the UK judges would not strictly stay within the international legal boundaries. The involvement of the executive in the case of Russia probably makes it harder to believe that the dialogue is performed in good faith and, therefore, the dialogue is received with little enthusiasm.
